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Annomayus. B HacTosi11ee BpeMs BOIIPOC 3aIIUTHI IPaB U CBOOO JINYHOCTU KpaliHE aKTyasleH
B HamieM obmiectBe. O10 3akperuieHo B Koncturyuuu Ksipreizckoit PecriyOnuku, kotopast umeer
BBICLIYIO IOPHJIMYECKYI0 CHIY KaK OCHOBHAs TapaHTUs NpaB M cBoOoj dyenoBeka. HesakoHHOe
JUIIeHre CBOOOJBI CUMTAETCs HapyIICHHWEM I[IpaBa 4eJOBeKa Ha CBOOOMYy W JIMYHYIO
HENPUKOCHOBEHHOCTh. VlcciaenyroTcss yroJloBHO-IIPaBOBAsl XapaKTEpUCTUKA U IOpUAWYECKas
CYIIHOCTb HE3aKOHHOIO JIMIIEHHMS CcBOOOAbI. VIcronb30BaHbl CpPaBHUTEIbHO-NPABOBOM U
o011IeHayYHBIH METO/IBI.

Abstract. Currently, the issue of protecting the rights and freedoms of the individual is
extremely relevant in our society. This is enshrined in the Constitution of the Kyrgyz Republic,
which has the highest legal force as the main guarantee of human rights and freedoms. Illegal
deprivation of liberty is considered a violation of the human right to liberty and personal
inviolability. The article examines the criminal-legal characteristics and legal essence of illegal
deprivation of liberty. The article uses comparative legal and general scientific methods.
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YTOJIOBHOE MPaBO, TOCYAAPCTRO.
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CBo0o0/1a YeltoBeKa SABISICTCS HEOThEMIIEMBIM, €CTECTBEHHBIM IIPABOM KaXKJIOTO YEIIOBEKA, OT
poxzaeHus. B Hacrosiee BpeMsi BOIPOC 3alllUThI MpaB U CBOOOJ JUYHOCTH KpailHe aKTyalleH B
HameMm oOrmiectBe. JTo 3akpervieHo B Konctutynuu Keipreisckoit PecmyOnuku, koropas umeer
BBHICIIIYIO IOPUJIMYECKYIO CHIIy KaK OCHOBHAs TapaHTHs MpaB U cBOOON yenoBeka. OJHUM H3 TpaB,
OXpaHAEMBIX M TapaHTUPYEMBIX TOCYHAapCTBOM, SBIIETCS IPaBO 4YEJIOBEKA HA JHUYHYIO
(¢pusmueckyro) croOomy.

HesakonHoe mnuieHne cBOOOABI SBISETCS MPECTYIUICHHEM IPOTUB CBOOOIBI JTUYHOCTH,
KOTOpOE€ OMpEeAeNieHO YrOJOBHBIM 3akoHOM KwIpreisckoit PecnyOnuku ©  mposiBisieTcs B
OrpaHNM4YCHUU CBO60}II)I NEPCABMIKCHUA IIYTEM [MPUHYAUTCIBHOTIO 3aJCpKaHWUA JIUIa. Ecmu
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HE3aKOHHOE JIMIIEHHE CBOOOBI ABISETCS PE3yIbTaTOM HACHUJIHCTBEHHOT'O 3aJIepyKaHus JIHIa, TO 3TO
JIMLO CIIEYeT paccMaTpUBaTh Kak MOXHUILEHUE YesloBeka [ 1].

Hezakonnoe mnumieHre cBOOOIBI CUMTACTCS HApyIICHHWEM IIpaBa ueloBeKa Ha CBOOOLY W
JMYHYI0 HENPUKOCHOBEHHOCTh. IIpaBo Ha cBOOOMY M HENPHUKOCHOBEHHOCTh JIMYHOCTH SIBISIOTCS
€CTECTBEHHbIMM U HEOTHEMJIEMBIMHU ITpaBaMU Ka)KJOT0 YEJIOBEKAa U FPAKIAHUHA. JTO YTBEPKICHO
B HOPMAaTHBHBIX IPABOBBIX AKTaX 4Ye€pe3 TIOCYJAapCTBEHHBIE M MEXIYHAapOJHBIE 3aKOHBI, a €ro
3amuTa rapaHTupyercs Koncrturymnmeit. [IpaBo Ha cBOOOLY M HENMPUKOCHOBEHHOCTH JIMYHOCTH
3alMIIAETCd HE TOJIBKO HA TOCYAApCTBEHHOM, HO M Ha MEXAyHapoaHoM yposHe. Hampumep,
corntacHo Bceobmieli nexnapanuu mmpaB ueiaoBeka 1948 roma, Bce IO pOXKIaIOTCS CBOOOTHBIMU U
PaBHBIMU B CBOEH 3HAYMMOCTH M IpaBax, HE3aBHUCUMO OT PEJIMIHH, M0JIa U COLMAIBHOIO CTaryca
[2].

3amuTa IpaB M 3aKOHHBIX MHTEPECOB TIpakJaH SBISAETCS IEPBOOYEPETHOM 3adadeil B
mpaBoBoM rocymgapcrBe. [IpoGrmema 3ammrtbl mpaB U cBOOOX JHMYHOCTH B TOCYyJapcTBE U
obOecrieueHus TapaHTUH HX peanu3alud HMeeT OOJNbIIOe 3HAYeHHE MJs KaXIOoro OOIecTBa.
Co3maBasi mpaBOBOE TOCYAApPCTBO, HEOOXOIUMO, YTOOBI TOCYIApCTBO HE TOJBKO IMPOBO3IIIACHIIO
OCHOBHBIE IIpaBa U CBOOOJBI YEJIOBEKA, HO U 00ECHEeUnsIO 3alUTy IpaB U CBOOOJ CBOUX IpakJaH,
pazpaboTaiio xopouio GyHKIIMOHUPYIOLIUI COIMAIbHO-TIPaBOBOM MexaHu3M. [lonoxeHnne cBoOOIbI
HE MPEAO0CTABIISIETCS] YEJIOBEKY HMKAKOW roCylapCTBEHHOM BiacThiO0. OHO NMPUHAMJIEKUT €My IO
poxneHuro. ['ocymapcTBo He MOXKET 0TOOpaTh y rpakJaHHHA IIPABO HAa CBOOOJY, €CIIM TAaKOe MPaBo
HE MPEeAyCMOTPEHO 3aKOHOM. DTO €CTECTBEHHOE MPaBo 4esloBeKa. B kakoMm Obl COCTOSTHUM HU KU
YeNI0BEK, OH BCEra 0CTaeTCsi CBOOOIHBIM CYIIECTBOM.

CornacHo kinaccu(pUKay IpecTyIUIeHUH MPOTUB JTUYHOM ((Ppu3ndeckoit) cBOOOIbI YeI0BeKa,
KOTOpasi UCHOJIb3yeTCs B JEHCTBYIOLEM YIOJIOBHOM 3aKOHE, B IIEJIOM HE IpPEJCTaBIsIET COOOM
OTAENbHBIN BuA mnpectymiieHuil. Takue mpecTymieHUs OObIYHO CUMTAIOTCS HACUIIBCTBEHHBIMH U
SIBIISIFOTCSL IPOSIBJICHUEM HACUJILCTBEHHOM MPECTYNHOCTH. B Hay4yHOU IUTEpaTrype HACUJIbCTBEHHBIE
NPECTYIJICHUs OMpPEIENAIOTCS KaK yMBIIUICHHbIE (U3UYECKHe JIEHCTBHS, XapaKTepU3yIOIInecs
MIPUYMHEHUEM Bpe/la YeJIOBEKY, HACUJIbCTBEHHBIM BO3JEHCTBHEM Ha YeJIOBEKa, YTHETEHHEM €ro,
HapylLIeHHUEM HENPUKOCHOBEHHOCTH JUYHOCTU. Ilpormecc HE3aKOHHOrO JMIIEHUS CBOOOJBI
3a4acTyl0 OCYLIECTBISIETCS IyTeM OOMaHa MOTEpIEBLIETO, 3JI0YNOTPeONeHUsl €ro J0BepueM M
COBEpIICHHUsS] B OTHOLIEHMHM HEro HAaCUJIbCTBEHHBIX JeHcTBMHA. He3zakoHHOe nuieHue cBOOOJBI
BKJIIOYEHO B YrosoBHbIM konekc Keipreisckoit PecnyOmuku B miaBy «lIpectyruienus mpoTus
cBOOO/IbI, YECTU U JIOCTOMHCTBA JTUYHOCTHY». COMIacHO eMy, OrpaHUYEHUE CBOOOBI MEepeIBUKEHUS
IIyTEM NPHUHYOUTEIBHOIO 3aJ€p’KaHus JIMIA, HE HMEIOLIEro MPU3HAKOB JOHKHOCTHOTO
NPECTYIJICHNs, HAaKa3bIBaeTCs OrpaHUYEHUEM CBOOOJBI HAa CPOK A0 Tpex JeT Ju00 JIHUIICHUEM
cBOOOJIBI HA CPOK JIO TPEX JIET. A €CIIU T Ke ICUCTBUSI:

1) rpynmnoii ui o npeiBapuTeIbHOMY CTOBOPY;

2) ¢ IpOsIBIIEHUEM HAaCWJINS, OACHOTO JUIS ’KU3HU U 3/10POBbS;

3) c mpUMEHEHHEM OPYXKHsI UM UHBIX IPEIMETOB, UCIIOIb3YEMBIX B KAUECTBE OPYKUS;

4) B OTHOLIEHNHU peOEHKa, 3aBeJOMO HECOBEPIIEHHOJIETHETO;

5) B OTHOILIEHUM JBYX U OoJIee JIuil;

6) MpEecCTYNHUK HAKa3bIBAe€TCs JIMILIEHUEM CBOOOJBI HA CPOK OT TPEX /0 CEMH JIET, €CIH OH
COBEpIIEH B OTHOIIEHUHM 3aBeJOMO OepeMEeHHOH >KeHIIuHBI. Takxke, €clii JaHHBIE ICWCTBUS
COBEpILIEHB! OPTaHW30BAaHHOM MPECTYITHOM IPyNION MM MOBJIEKJIN IO HEBHUMATEIBHOCTH CMEPTh
MOTEPIEBIIETO WM UHBIE TSKKHE MOCIEACTBHS, - HAKa3bIBAIOTCS JIMILIEHUEM CBOOOJBI HA CPOK OT
ceMH 10 aecsTu et [3].

OCHOBHOE OTJIMYME MOXMIIEHHUS YEIOBEKa OT HE3aKOHHOTO JIMIIEHUS CBOOOIBI COCTOMT B
crioco0e mocArarenbcTBa Ha CBOOOIY MOTEPIEBIIETO, MOXHUIIEHHE BCETrJa COMPSHKEHO C 3aXBaTOM
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(HaCUIIBLCTBEHHBIM WJIM 0€3 TaKOBOIO) M MOCIEAYIOIIUM €ro HU3bATHEM M3 MECTa MOCTOSIHHOTO
Hax0JI€HHsI, IPOTUBOIIPABHBIM IIEPEMELIEHUEM B IPYTO€ MECTO U YAEPKAHUEM ITIOMUMO €r0 BOJIU
B um3omsanuu. He3akoHHOe nuIIeHHEe CBOOOIBI SIBISETCS CMEKHBIM C IOXHUIIEHHEM YeJIOBEKa,
IIOCKOJIBKY HEMOCPEICTBEHHBIM OOBEKTOM IPECTYIUICHHUS SIBISETCS JM4YHAs cBOOOJA YesOoBEKa U
cBoOo/a ero nepeaBrkeHus. Jlumenrue cBoOOAbI BhIpakaeTcsl B JUIICHUN MOTEPIIEBIIETO CBOOOIBI
MePEIBUKEHHS TyTEM HACUIILCTBEHHOIO MJIM OOMaHHOTO €ro MOMEIICHUS U yAEepKaHUS B 3aKPHITOM
7IoMe, TojaBaje, rapaxke W T.a. Ecim numieHue cBOOOABI OCYIISCTBIEHO B KadeCTBE MEpPHI
IIPECEUEHUST WIM TIPU 3aJ€PKAHUU 110 MOJ03PEHUIO B COBEPIICHUU MPECTYIJIEHUS, OHO HE MOXKET
paccmarpuBarbcs Kak He3akoHHoe. CyObeKTOM HE3aKOHHOTO JIMILIEHUST CBOOOJBI MOXET OBITh
m000e BMEHsEeMOe JIUIT0, TOCTUTIIee 16-meTHero Bo3pacra [4].

JleiicTByIolEE YIOJIOBHOE 3aKOHOJATEIbCTBO HE 3aTParMBacT HEKOTOPbIE IMPOOJIEMBI,
CBA3aHHBbIE C yKa3aHHOW TeMmoil. Hampumep, TO4Hass XapakTEpUCTHKAa HE3aKOHHOIO JIMILIEHUs
CcBOOOJBI U BOMPOCHI OTTPAHMYEHUSI OT CBSI3aHHBIX C HUM IMPECTYIUICHHM U T.J. DTO, B CBOIO
odyepeb, OrPAHUYUBACTCS JIMIIb PA3TUYHBIMH OOOOIIEHHBIMU TOJIKOBAHHMSIMH  YTOJIOBHOTO
3aKOHO/IATEIbCTBA B IPABOOXPAHUTEIBHON W CyneOHOHM nearenbHOCTH. CerofgHsi B YroJOBHOM
3aKOHOJATEIbCTBE HOPMbI O HE3aKOHHOM JIMIIEHUHM CBOOOBI PELIAIOTCS JIMIIL KOMILJIEKCHO, 0e3
CUCTEMHOTO €IUMHCTBA. Bce 3TO CBUAETEIBCTBYET O COLUAIBHONM  OOYCIOBICHHOCTH
KpUMUHAIM3AIMM HE3aKOHHOTO JIMIIEHUS CBOOOABI HOPMATUBHBIMU IPABOBBIMHU  aKTaMU,
HEOOXOIMMOCTH TITyOOKOTO TEOPETUYECKOTO aHAIN3a SJIEMEHTOB COOTBETCTBYIOIINX MPECTYIIICHUN
KaK €JUHOM CUCTEMBI IIOCSTaTeNbCTB.

XOTs TMOXMILEHUE JIOACH U HE3aKOHHOE JHIIEeHHE CBOOOIbI MMEIOT OOIIyH0 KOHLEMIHUIO,
CYLIECTBYET MHOXECTBO pa3iuuuil. B cyneOHOI mpakTuke W YrojJOBHOM IpaBe pa3HUIA MEXIY
MOXUIIICHUEM YEJIOBEKA M HE3aKOHHBIM JIMILIEHUEM CBOOOJbI ONPENENAETCS B 3aBUCUMOCTH OT
O0OBEKTUBHOW CTOPOHEHI MpecTyIieHns. He3akoHHOe numeHne cBOOOAbI XapaKTepu3yeTcsl TeM, 4TO
B MOMEHT HAIlaJICHUs MOTEPIIEBIINM yIEpKUBAECTCS MPOTUB €ro BOJM B ONpENEIeHHOM Mecte. B
pe3yJsbTare >KepTBa JIMIIAETCS BO3SMOXKHOCTH CBOOOTHO MepeMeIaTbes B IPOCTPAHCTBE U BBIOUPATh
MecTo KHUTenbcTBa. Kak oTMeuaercst B I0pUAMYECKON JHMTEparype, CPOK XpaHEHUs HE BIUSET Ha
MIPaBOBYIO OLIEHKY JAesiHUs. [103TOMy OCHOBHBIM OTJIMYMEM HE3aKOHHOIO JIMIIEHHWS CBOOOIBI OT
MOXMILEHNS SIBIIsieTCSl 00€3/BHKMBAHUE MOTEPIIEBIIEr0 B MpocTpaHcTBe. Ele onHOM KimrodeBoit
0COOEHHOCTBIO, OTIMYAIOIIEH MMOXUILEHHE YeI0BeKa OT HE3aKOHHOTO JIMIIEHUs CBOOO/IBI, SIBIISETCS
MOCJIEAYIOIIEE BHIBO3 MOTEPIIEBILEr0 U3 MECTa €ro 0OOBIYHOTO MPOKUBAHUS B HEU3BECTHOE JAPYTUM
Mecto. [Ipm 3TOM He wumeer 3HadeHMs, ObUT JM TMOTEPNEBIIMN YyBE3€H JO0OPOBOJIBHO WU
IIPUHYIUTENBHO.

[loxuieHne 4eaoBeKa COBEpIIAECTCA IYTEM AKTUBHBIX JEHCTBUM, a HE3aKOHHOE JIMILECHUE
cBOOO/II MOXKET OBITh COBEPILIEHO MyTEeM Kak IeHCTBUS, Tak U Oe3neiicTBus. HezakoHHOe nuiieHne
cBOOO/IBI MyTeM O€3/1eHCTBUS MMEET MECTO B TOM Ciyyae, KOIJla 4YelOBEKa, KOTOPbI HE MOXKET
CaMOCTOSITEJIBHO IIEPEABUraThbCsl, JIMINAIOT WHBAIWIHOW KOJSCKM WM, KOIZA IOTEPIEBIINI
HAXOJUTCS B MOMEILLEHUH, PAHEE 3allEPTOM C €r0 COIIAacHsl, a 3aTEM BHHOBHBIN OTKAa3bIBAETCS €r0
ocBobouTh. [loxuieHne 4yemoBeka OKOHUEHO ¢ MOMEHTa Hadaja MepeMelIeHHs MOTEepIIeBLIETo,
KOTZla YeJIOBEK JIMIIEH peallbHOM BO3MOXHOCTU MepenBurarbes. HesakoHHoe nuiieHue cBoOObI
CUMTAETCS] OKOHUYEHHBIM C MOMEHTa (PAKTUUECKOTO JIMIIEHHUs] CBOOOABI MJIM C MOMEHTA OCO3HAHUS
MOTEPIIEBIINM, YTO OH JIMIIEH CBOOO/IBI.

Y4uTHIBas BBIIENU3IIOKEHHOE, MOJKHO CAENaTh cleayrolue BoiBoAbl: [loxumienne yenoseka —
MIPECTYIUIEHHE, COBEpIIaeMOe MPOTUB CBOOOABI UEIOBEKA, COMPOBOXKIAIOIIEECS OrpaHUYEHUEM
JUYHOM cBOOO/IbI YETIOBEKa, 3aJepKaHUEM JIMLA MyTeM OTKPBHITOTO WK 3aMacKUpOBAaHHOTO OOMaHa
(He3aBHCHMO OT BpPEMEHHM Takoro orpaHuuyeHus). JIumo, ocBoOoaMBIIEE MOXHUIEHHOTO 10
COOCTBEHHOMY JKEJaHHWIO, €CIM B €ro JeHCTBUAX HET HWHOIO IPECTYIHOTO JIIEMEHTa,
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OCBOOOXKIAE€TCA OT YIOJIOBHOM OTBETCTBEHHOCTH. JlaHHOE MpPECTYIJICHHE CIEAyeT OTINYaTh OT
HE3aKOHHOTI'O TIOPEMHOTO 3akitoueHus. HezakoHHoe numeHne cBoOOb! SABISIETCA MPECTYIIICHUEM
MPOTHUB CBOOOIBI JINYHOCTH, KOTOPOE OIPEEIIEHO YTrOJIOBHBIM 3aKkOHOM KbIpreizckoit PecyOnuku u
IIPOSIBIISIETCS B OIPAaHUYEHUM CBOOOABI NEPEABMKEHUS IIyTEM IPUHYAUTENBHOIO YAEp)KaHUS
YeIJI0BEKa.

Wrak, cymectByeT HEOOXOAMMOCTb COBEpIICHCTBOBAHUS BHYTPEHHEIO 3aKOHOAATENILCTBA C
y4eToM O0s3aHHOCTeH 1Mo OophOe ¢ MPEeCTYNHBIMU SIBJICHUSMH, CBS3aHHBIMH C HE3aKOHHBIM
JUIIEHHEM CBOOOJIBI Ha 3Tare OOIECTBEHHOTO Pa3BUTHS B IPABOBOM TrOCYAApCTBE. 3alluTa MpaB U
3aKOHHBIX HMHTEPECOB TI'paXXJaH B IPAaBOBOM TIOCYIapCTBE SBISETCS OCHOBHOW 005S3aHHOCTBIO
rocynapcrBa. [Ipobnema obecnieueHust mpaB M CBOOOJ JIMYHOCTH B TOCYAApcTBE, OOecredyeHus
rapaHTyil UX peajn3alny BCeraa I0JHKHA pacCMaTPUBATHCS KaK BXXHBIN (akTop A 00IecTBa.
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