Broanemens nayxu u npaxmuxu [ Bulletin of Science and Practice T. 10. Ne8 2024
https://www.bulletennauki.ru https://doi.org/10.33619/2414-2948/105

VYIIK 347.961 https://doi1.org/10.33619/2414-2948/105/44
NCTOPUSA BOBHUKHOBEHUSA HOTAPUATA

O©Toxmaxyn kwizel I., kano. ucm. nayk, OQuickuii 20cy0apcmeerHulll YHUgepcument,
2. Out, Keipevizcman

HISTORY OF THE NOTARIES

©Toktakun kyzy G., Ph.D., Osh State University, Osh, Kyrgyzstan

Annomayus. C ACTOPUYECKOW TOYKHM 3PEHMS BOSHUKHOBEHHE HOTApUATa TECHO CBS3aHO C
pa3BUTHEM TPaXAAHCKOTO 00OpPOTa M MOTPEOHOCTHIO €ro CYObEKTOB B COBEPUICHHH CIIEIOK H
COZICHCTBHH MX 3aKPEIUICHUIO B fopuaudeckoil popme. HotapuanbHoe yupexaeHue 3apoJuiioch B
JpeBHEpUMCKOM rocynapcerse. Llenb paboThl KOMIUIEKCHO M BCECTOPOHHE HCCIENOBaTh C TOYKHU
3pEHHUs] UCTOPUYECKOTO CTAHOBJICHMS W Ppa3BUTUS MHCTUTYT HOTapuara. MeTorosIorudyeckon
OCHOBOM HCCIEAOBAHUS SBISIOTCA METOJ CHUCTEMHOIO aHajliu3a, CpPaBHUTEIbHO-IIPABOBOM,
(dbopmanbHO-TIpaBOBOM © japyrue Meroibl. OCHOBHBIE TIOJIOXKEHHS W BBIBOJABI MOTYT OBIThH
WCIIOJIb30BaHbl IPU MPENOJaBaHUU JUCLMIUIMH IIpaBa M MCTOPUM TOCYJapcTBa, HOTapuara,
IPaKJaHCKOTO MPOLECCyalbHOTO MpaBa.

Abstract. From a historical point of view, the emergence of a notary is closely related to the
development of civil circulation and the need of its subjects to carry out transactions and facilitate
their consolidation in legal form. The notarial institution originated in the ancient Roman state. The
purpose of the scientific work is to comprehensively and comprehensively explore from the point of
view of the historical formation and development of the notary institution. The methodological
basis of the research is the method of system analysis, comparative legal, formal legal methods and
other methods. The main provisions and conclusions of the scientific work can be used in teaching
the disciplines of law and history of the state, notaries, and civil procedural law.
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B mMupoBoil npakTuke HoTapuanbHas JesTeIbHOCTh CYILIECTBYET yxke Oosee Thicauu jeT. OHo
MIPETEePIIeNo Pa3InyHble OpraHU3allMOHHbIE (POPMBI M BUIOM3MEHSIOCH B 3aBUCIMOCTH OT yCJIOBUHN
BPEMEHH, HO MPHU 3TOM OCTABAJIOCh MO CyHIeCTBY TeM xke. [loaToMy HoTapuar Kak CTpyKTypHas
opraHuzanusa HOTapHaHBHOﬁ ACATCIIBHOCTH ABJIIACTCA OAHHM M3 3aKOHOMEPHBIX PE3YJIbTATOB
pa3BUTHS  OOIIECTBEHHO-TOCYAAPCTBEHHOTO  YCTPOMCTBA,  XapaKTEpPHU3YIOLIETO  ypOBEHb
HAIlMOHAJILHOW ¥ MUPOBOM MPAaBOBOW KyJBTYpPbl M IUBUJIN3ALIUU B IIEJIOM.

Ecnu oOparuThCsi K HMCTOPUYECKHM MaTepuajiaM, TO MOXKHO HaOIIOlaTh CYyIIECTBOBAaHUE
nepBbIX (GOpPM 3aLIUTHI ITpaB elie B ApeBHOCTH. B [IpeBHeM Pume ropucThl pa3BuiiM HOTapHAJIBHYIO
CUCTEMY M OCYLIECTBIISUIM HOTAapHAJIBHYIO NEATENbHOCTh Ha Bcel Tepputopun Puma. Ilonstue
HoTapuyc ObLIO pazpaboTaHO cekpeTapeM JpeBHepuMckoro opatopa Lumupona Tymiuem Tuponom
B 103 1. 10 H.3., ¥ 0003HayaKoIee CUCTEMY CTEHOrpaduu, KOTOPYIO UCIIOIB30BAJl JUIsl 3alMCH pedeit
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[uuepona. Cmyskalie, COCTaBISIONUME MPOTOKOJbI, JOTOBOPHI U JIPYTHE JOKYMEHTHI, MPHUHSIIN
3TOT coco0 0003HAYEHHsI TEKCTOB, @ TEPMHUH «HOTApUYC» ObLI MCIONB30BAH ISl OMUCAHUS ITHX
yar [1].

OBONIOIMS W TOSIBICHWE HOTAapUaJbHOTO MHCTUTYTa BOCXOAUT K JPEBHEPUMCKOMY
rocynapctBy.  IlockoiabKy ~ TOBapHO-ICHEKHbIE  OTHOILEHHUS,  SABISIONIMECS  BaKHBIMU
MPEINOChIIKAMU  CTAHOBJICHUS  HOTAPUAIBHOIO  WHCTUTYTa, TOSBICHHE  MHCbMEHHOCTH
chopMHpOBaIM TMpaBWIIa HAMMCAHUS TOCYJAPCTBEHHBIX JOKyMEHTOB. Oprasbl, BBIIOJHSIOIINE
¢byHKIMU HOTapHuyca, BIepBble MosBWIKCH B JlpeBHeM Pume. @opmanusm, rocrnojCcTBOBABIINN B
JPEBHEPUMCKON MIPAaBOBOI cucTeMe, NMPUBEN K MOSBICHUIO IOpUINYECKUX (HOpMY, KOTOpbIe ObLIN
HeoOXOMMBI ISl TIOAYMHEHHUS BCEM, KTO oOpamiaiics B cyaeOHble opranuzanuu. OnHoil u3
(GYHKIMH PUMCKHMX FOPHCKOHCYJIBTOB OBLIO COCTaBJIEHUE IOPHIMYECKHX AKTOB, CMBICT KOTOPBIX
3aBHCEIl OT TOYHOTO COOIOACHUS (HOpMYI.

B Pumckoit umnepuu CymecTBOBaJIO HECKOJIbKO TPYHN JIOAEH, JEATENbHOCTh KOTOPBIX
COBMajiaja ¢ HOTAPHAIIbHOM JESITeNbHOCThIO. B mepBoii rpyrme poib JIUYHBIX IOPUCKOHCYIIETOB B
pecryONMKaHCKUK TEpUOJ] BBIMONHSUIM YacTHBIE cekperapu. OHM 9acToO OKa3blBall CBOUM
X0351€BaM IOPHUIMYECKYI0 W TEXHHYECKYIO0 IOMOINb B KadecTBe paboB (cTeHOrpadupoBaHHE WU
MOMOIIIb B HAITUCAHUM PeYeil, 3alICOK, ClIeJOK U T. A.). Bo Bpemena PuMckoil mmnepuu 3ToT Kitacc
MUCIIOB TaKXke IOJIb30BAJICS OOJNBIIMM CIIPOCOM B pUMCKOM oOiiectBe. Ko BTopoit rpymnme mronei
(mMcubl) MOIIM OTHOCUTBHCS TOJBKO TIpakJaHE HUMIEPUH, KOTOpPbIE 3aHUMAJIHMCh CO3JaHUEM
rOCyAapCTBEHHBIX JOKYMEHTOB, BbIJAY€il MX KONMHUHU M BEAEHHEM TOCYIAapCTBEHHON OTUETHOCTH,
MOJATOTOBKOM M XpaHEHHWEM CyAeOHBIX MOCTAHOBJICHHM M TOCTAHOBICHUN BeACHHEM CyHeOHBIX
*KypHanoB. OHU NOTyYaly >KaJoBaHbe OT FOCYJapCTBa U HAXOJWINCh Ha TOCYAapCTBEHHOM cyx)oe.
Tperbst rpynnma B pUMCKOM IIpaBe Ha3blBajach TaOeliMoHaMu (Tabernnuonamu). B ux wucio
BXOIWJIN JIIOAH, KOTOpble HE OBUIM TOCYIapCTBEHHBIMH CIY)KAllUMH M KOTOPBIE 3aKOHHO
o OpMIISII KOHTPAKThI, B3UMas IJIaTy C JIto0Oro oOpaTUBIIErocss K HUM udeioBeka. Co BpeMeHeM
JOKYMEHTBI, 3aBEpeHHbIe Tale/UIMOHAMM, TpUOOpenH cTaryc OQHIMAIbHO TMPU3HAHHBIX
NoKa3arenbcTB. HaxomuBiimecss moj KOHTPOJIEM rocyaapcTBa TAaOENIHMOHBI MPENCTaBIsUI COOOM
KOpIIOpallMi0, B KOTOPYKD MOIVIM BXOAWTH CBOOOJHBIE pPHUMCKHE TpaxaaHe, HMEIIne
COOTBETCTBYIOIIEE opuanyeckoe odpasoBanue. OHM BXOJMIN B «IIOYETHBIM KJIAaccy, MO MHEHHIO
[{uniepoHa, AeATeNbHOCTh KOTOPOro Oblila 0COOEHHO BaXKHa B PUMCKOM OOIIecTBE U TpeOOBaHUH,
MPEABSIBISIEMbIE K HUM, ObUTH OY€Hb BBICOKH [2].

B coBokynmHOCTH «uOTapuu» M «Ta0EJUIMOIBD» MO3AHEE COCTABUJIM OCHOBY HHCTHUTYTa
HOTapuycoB, MoiyuduBliero B MTamuum HOBOoe Ha3BaHue «HoTapuar». Mx olmas aesaTenbHOCTb
perynupoBajiach 3aKOHaMH, U BMECTE C PUMCKHUM IIPaBOM OHU OBLIM aJalTHPOBAaHBI K HOBOMY
MpaBy 3amaJHOEBPONEHCKUX HApOAOB. XOTS HMHCTUTYT TaOeliMHaTa, CIOKUBIIUNCS B Pumckoii
HMMIIEpUH, TaJl, OH BBDKWJI JaKe Mociie BTOpKeHHUs BapBapoB. Hampumep, Yka3 Porapu 643 rona
TpeOoBaJl MUCbMEHHBIX (JOPM U JIOTOBOPOB KYIUIM-TIPOJAXKHU Ul MPOU3BOACTBA padoB. I[losTomy,
eciii 00paTUTbCS K HUCTOPUU, TO MOXKHO 3aMETUTh, YTO TaOEIJIMOHBI TOrO BPEMEHM BBITOIHSIH
3aJ1auu, CBsI3aHHBIE C 3HAKAMU HOTapuyca

Psg cpenmok mo 3akoHy JOMKEeH ObUT 3aKIIIO4aThCsl TOJNBKO B MHUCbMEHHOM (opme. Tak,
JOKYMEHTBI, O(GOpPMIICHHbIE HOTApUyCAMM, BIOCIEACTBUU NPUOOPENH IOPUIMYECKYIO CHITY, a
JOKYMEHTBI TI0 COZIEp’KaHHIO U (pOopMe Maslo OTIIMYABIINECS OT TAOIUYHBIX aKTOB PUMCKOM 3MOXH,
CTaJIM YJI0OCTOBEPATHCS. BhIIIeymoMsHYyThIE TPABOBBIE aKThI, IOMUMO MOJIOKEHUN 00 OUITHATIBHBIX
JOKYMEHTaX, OIpEeNesitoT 00S3aHHOCTU pa0OTHUKA, KOTOPHIH MOXKET MX BBINONHATH. CoOrIacHO
3TOMY, CO3JJaHHE CYJEOHBIX PELIeHUH U JOKYMEHTOB I10 JOTOBOPaM, 3aKIIOYEHHBIM JI0 yOINYHOrO
coOpaHusi M yvyacThe B CyA€OHBIX 3acelJaHMsAX U BeIEHUE MPOTOKONAa M T.J. OOS3aHHOCTH
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npeaycMoTpensl. [lapaminenbHO rpa)IaHCKOMY HMHCTUTYTY CBOOOAHBIX IpaXkJaH TaOeJJIMOHOB B
XPUCTUAHCKOM LEPKBU MOSBISIETCS AHAJOTUYHBIA €My WHCTUTYT, UMEHYEMBIM Kak LIEpKOBHBIN
HOTapuar. Bo BpeMs MaccOBBIX OECHOPSAKOB Mocie majaeHus: PuMckoit umnepuu, [lana Pumckuit
3aHSJI MECTO PUMCKUX HMMIIEPAaTOPOB U IEPKOBb B3sja HAa ce€0s MHOXKECTBO (PYHKIIMH, KOTOpBIC
paHbllle NpPHHAICKAIM pPUMCKOMYy wummneparopy [3]. IlosBiaeHue 1LEpPKOBHOrO HOTapuara
00OCHOBBIBAETCS 3aMMCTBOBAHUEM JYXOBHBIMH BIIACTMHU 0ObIYas E€p’KaHUs MU cede TOMALIHUX
cekperaped W mnucuoB. Ha BceM MpOTSIKEHMHM CBOErO0 HCTOPUYECKOIO Pa3BUTHS, LIEPKOBb
M0JIb30BAJIACh BIMSHUEM Ha MPAaBOBYIO )KU3Hb TOCYapCTBa U OOIIECTBA.

B cBoeil neATenbHOCTH OHM OIIMPAINUCh Ha OOIIKE TEOPETUKO-IIPABOBbIE OCHOBBI U (hOPMYIIbI,
pa3paboTaHHbIE B PUMCKOM IIpaBe. B pe3ynbrare HOTapuychl OOJErYuid IOPUAUYECKYIO
JOKYMEHTAIUIO U CTajly OCHOBOM JUIsl NMPUHATHA MpaBa PUMCKON MMIIEpUM B KayeCTBE IIPABOBOU
mozenu. Hapsny c cexperapsimu Yka3zom Potapu ObUT Takke YUYpeXIeH CHEIHaIbHBI WHCTUTYT
KOPOJIEBCKMX HOTapHyCOB, KOTOpble, oOyiafas cyaeOHOM BIACTbIO, MMEIM HpaBo O(OpMIAThH
JOKYMEHTBI [l YaCTHBIX Jul. HoTapuycel nHOIa NIpUHUMAIHN y4acTHE B COCTABICHUH PEILIEHUN U
IIPOTOKOJIOB IPU PACCMOTPEHUHU JAENI KOpoJieM. Tpaauiuu pHUMCKUX HOTapUyCOB IPOAOLKWIHA
BU3aHTHHIIBI, KOTOPbIE OBUIM TAKMMH K€ XOPOIIMMH IOPHCTaMH, Kak M pUMJIIsIHE. BuzaHTuiickuit
umneparop @Peonoc Il uHMIMUpOBan co3gaHHe CyIeOHOM BETBU BIACTH B TOCYAAPCTBEHHOM
ynpasieHuu. M3mannele npu Hem [puropmanckuii u I'epmoreHoBckuii komekcel (324 1)
CIOCOOCTBOBAJIM TIOSIBIICHUIO HMIIEPCKUX KOHCTHTYIIMOHHBIX KonekcoB. Komekc ®eomocwus,
oOHaponoBaHHBIH B 438 T, sBHJICS NPOOOpa3oM KOHCTUTYUMH M HA NPAKTHKE OCHOBBIBAJICS HA
OCHOBHBIX IIOJIOKEHHUSAX BCEX KOJIEKCOB MMIIEPATOPOB, NPUHATHIX ¢ 312 . H.3. Mneparop JIuon B
VI Beke yTBeprKJall, YTO HOTAPHYCaMH MOTYT OBITh JIFOJU C IIPABOBOM KyJIbTYpOH, IOpUINYECKUMU
3HaHUAMH, CBOOOAHO BilajaeoluMe peubto U nucbMoM. Mmneparop HOctuHuan Obl1 mepBBIM
YeJIOBEKOM JTOW 3I0XH, KOTOpPbI OOBEIMHWI HOTApUYCOB B TPYIIbl M KOJUIETUM WU H37al
o0lmupHOe coOpaHMe TPABOBBIX AakTOB. 3akoHbl HOcTMHMaHa ONpeAessUId HOTapUaIbHYIO
JEeATEIbHOCTh HOTApUYCOB. B mpenenax AeaTebHOCTH HOTApUYCOB 3aKOHOM TaK)Ke PEryIUpYyOTCs
MIOJIHOMOUHS, TOPSA0K PabOThI U OTBETCTBEHHOCTh HOTApUYCOB, YPOBEHb IIPAaBOBOM MOATOTOBKHU K
HAa3HAYEHUIO Ha JOJHKHOCTh HOTAPUYCA, YUCIEHHOCTh HOTAPUYCOB B aIMHUHHUCTPAaTUBHOM DailOHE.
3akonsl FOcTHMaHa ocTaBanuch B CUIle 10 KOHIIAa Buzantuiickoit umnepuu [4].

Hcroprst BOSHUKHOBEHHs HOTApUAJIBHBIX OPraHoB CcBsA3aHa ¢ JlpeBHuMm Pumom u Busantuen.
B TO Bpems cyliecTBOBaIM CEKPETapH, Ha3bIBa€Mble «Ta0EIJIbMOH», KOTOPbIE 3aKJIIOYan
CONIALICHUs MEXIY JIIOAbMU M 3aHUMAJIMCh BOIIPOCAMHU MX perucTpanuu B cyaax. [loMmrmo HuX,
ObUIN CeKpeTapu, KOTOpble OOCITYKMBAJIM YACTHBIX JIML, a TaKKe HAXOIWINUCh IMOJ KOHTPOJIEM
rocynapctBa. OHM HaspBaim ce0s HoTapuycamu. HoTapuyc BBICTYNAeT KakK HHCTUTYT
IPaX/JIaHCKOTO MpaBa, KOTOPHIM INBITAETCS 3aIIUTUTh YaCTHYIO COOCTBEHHOCTh M 3alMTUThH MpaBa
BCEX YYAaCTHHUKOB I'PAXKIAHCKHUX CAENIOK. McTOprYecKr HOTapuycC ABIISETCS HEOTHEMIIEMOM YaCThIO
IIPaBOBOW CHCTEMBI JF000H cTpaHbl. DTO CBSI3aHO C T€M, UTO JICHCTBHUS, COBEpIIAeMbIe HOTAPHYCOM,
HEOOXOIMMBI TOCYJapCTBY M BCETla BOCTPEOOBaHBI OOIIECTBOM.

AHanu3 HCTOPUKO-TIPABOBBIX JIOKYMEHTOB I10OKa3bIBA€T, 4YTO HOTAPUAIBHBIA HHCTUTYT
BBIMIOJHSUT psAl (QYHKIMM, KOTOpble MEHSJINCh M Pa3BUBAJINCh B 3aBUCHUMOCTH OT OCOOEHHOCTEHN
ONPENEICHHOT0 HCTOPUYECKOT0 NEpPHoJa B €r0 HCTOPUKO-IPAaBOBOM pa3BUTHH. OCHOBHBIE
MOJIOKEHUSI M BBIBOABI HAy4yHOW pPabOThI MOTYT OBITH HCIIOJIB30BaHbI IPH IPENoJaBaHUU
JUCLUIUIMH IIpaBa U MCTOPUM TOCYyAapcTBa, HOTApUaTa, I'Pa)KJaHCKOIO IIPOLIECCYaIbHOIo IIpaBa.
Taxke pekoMeH0BaHbl pacCMaTpUBaTh BOIPOCHI, CBSI3aHHBIE ¢ OPMHUPOBAHUEM U ACSITEIbHOCTHIO
HOTapUAJIBHBIX OPraHOB M YYEHBIX, KOTOpbIE IPOBOASAT HAyYHBIE HCCIIEIOBAaHUSA, CBS3AHHBIEC C
HOTapUAJIBHOU J€ATEIbHOCTBIO.
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